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MVEMORANDUM OPI NI ON

DAWSON, Judge: This case was assigned to Special Trial

Judge D. Irvin Couvillion pursuant to Rules 180, 181, and 183.1

1 All Rule references are to the Tax Court Rul es of
Practice and Procedure.



The Court agrees with and adopts the opinion of the Special Trial
Judge, which is set forth bel ow
OPINION OF THE SPECI AL TRI AL JUDGE

COUVI LLI ON, Special Trial Judge: Respondent issued a notice

of final determ nation denying petitioner's claimto abate
interest for his 1988 taxable year. Petitioner filed a tinely
petition for review of that determnation with this Court. The
sol e issue for decision is whether petitioner is entitled to an
abat enent of interest pursuant to section 6404(e).?2

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner's |egal
residence at the tinme the petition was filed was Tanpa, Florida.
After receiving an extension of tinme to file, petitioner
filed his 1988 Federal incone tax return tinely on August 15,
1989. On the return, petitioner reported adjusted gross inconme

of $184, 222,23 incone tax due of $50, 742, self-enploynment tax due

2 Unl ess otherwi se indicated, all section references are
to the Internal Revenue Code in effect for the year at issue.

3 Petitioner reported a $241,690 | oss and no tax due on
his 1987 Federal income tax return. The $241,690 | oss reported
on petitioner's 1987 return was applied as a net operating |oss
carryforward in the calculation of petitioner's 1988 adj usted
gross incone figure.
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of $5,859, and an addition to tax due of $3,620% under section
6654(a) for failure to pay estinmated taxes. Petitioner made no
Federal tax deposits and had no wi thholding credit during 1988.
Further, petitioner did not remt a paynment with the 1988 return.
On his 1989 Federal inconme tax return petitioner reported a
$66, 742 loss. He filed with his return an I RS Form 1045,
Application for Tentative Refund, conputing the net operating
| oss for 1989 and el ecting a carryback of the loss to
petitioner's 1988 tax year. On June 11, 1990, the IRS all owed
the 1989 net operating | oss carryback and applied it to
petitioner's 1988 account as of April 18, 1990. The 1989 net
operating | oss reduced petitioner's 1988 incone tax liability by
$19,519. After the carryback of the 1989 |loss to 1988,
petitioner’s account reflected the follow ng anmounts still ow ng
for 1988:
$31,223.00 |Incone tax

5,859.00 Self-enploynent tax

2,177.00 Sec. 6654, Failure to pay estinated taxes

6,342.53 Sec. 6651(a)(2), Failure to pay tax

6,929.17 Interest to April 18, 1990
$52,530. 70 Tot al

4 In an anmended return, petitioner recal culated the
addition to tax under sec. 6654(a) reducing it to $2,177. For
our purposes here, the anmended anobunt was accepted by the
| nt ernal Revenue Servi ce.



Petitioner's 1988 bal ance due was assigned to an | RS revenue
officer in Nashville, Tennessee, where petitioner resided at the
time. The revenue officer worked with petitioner to determ ne
whet her petitioner could satisfy his 1988 tax liability. By
| etter dated February 26, 1991, petitioner, anong other things
not relevant here, stated that he expected to elimnate his 1988
tax liabilities wwth a | oss he expected to report on his 1990 t ax
return. On March 27, 1991, the revenue officer closed his
collection file on petitioner's 1988 account, deemng it
uncol l ectible, after determ ning petitioner was unable to pay the
anount due. On that sane date, petitioner sent the revenue
officer a letter and a copy of petitioner’s 1990 return.

Petitioner filed his 1990 Federal inconme tax return tinely,
which reported a | oss of $319,820. However, petitioner did not
file a Form 1045 with his 1990 return with respect to the net
operating | oss he sustai ned.

In March 1992, petitioner contacted the IRS and | earned that
he still owed tax, additions to tax, and interest for 1988. By
letter dated May 4, 1992, petitioner requested the revenue
officer to renove the tax, additions to tax, and interest from
his 1988 account as he thought they had been satisfied by his
1990 |l oss. The revenue officer, by letter dated June 2, 1992,
responded to petitioner’s letter and provided a sumary of

petitioner’s 1988 account bal ance. Wile the summary refl ected



that petitioner’s 1989 | oss had been carried back to, and that
certain |evied anounts had been applied to, petitioner’s 1988
l[tability, the summary did not reflect that petitioner’s 1990
| oss had been carried back. There was no conmuni cati on between
petitioner and the Nashville revenue officer after this letter.?®
At sonme point between January 1992 and June 1994, petitioner
nmoved to Tanpa, Florida. The collection file relating to
petitioner’s 1988 bal ance due was reassigned to a revenue officer
in the IRS office at Tanpa, Florida. In June 1994, petitioner
began comrunicating with an Appeals officer in Tanpa. After
working with petitioner on his case, the revenue officer referred
petitioner’s case to the RS Exam nation Division. Upon
reviewi ng petitioner’s 1990 return, a revenue agent concl uded
that petitioner had a valid net operating |loss for 1990, although
the revenue agent did nmake sone adjustnents to petitioner’s 1990
return. The parties agreed to the adjustnments proposed in the
revenue agent’s report on January 26, 1996, and petitioner
subsequently filed an anended return for 1988 requesting a
carryback of the 1990 net operating loss. On March 11, 1996,
respondent allowed the carryback of the 1990 net operating | oss

and posted it to petitioner’s 1988 account as of April 15, 1991,

5 The | evied anounts totaled $1,011, and it appears from
t he under paynment summary offered into evidence at trial that this
anount was applied toward the self-enploynent taxes of $5, 859,
t hus reducing the self-enploynent taxes to $4, 848.
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the date the 1990 net operating | oss becane avail able (the date
the 1990 return was due). Petitioner’s 1990 net operating | oss
carryback (the 1990 carryback) satisfied all of petitioner’s
income tax liability for 1988. However, petitioner’s 1988
account continued to have a bal ance due for additions to tax and
interest. Additionally, petitioner continued to have a bal ance
due for self-enploynent taxes, since the net operating |oss
carryback could not be used to offset self-enploynent incone.
See sec. 1402(a)(4). At this point, petitioner owed the
foll ow ng amounts for 1988:
$ -0- | ncone t axes

4,838.00 Self-enploynent taxes?

2,177.00 Sec. 6654, Failure to pay estinated taxes

6,342.53 Sec. 6651(a)(2), Failure to pay tax

11,970.82 Interest to 4/15/91

$25, 328.35 Tot al

! On brief, respondent stated that there was a mat hemati cal
error in the application of the $1,011 | evied anounts, and the
correct bal ance of self-enploynent taxes shoul d have been $4, 848
i nstead of $4, 838.

On Novenber 10, 1996, petitioner filed an I RS Form 843,
Claimfor Refund and Request for Abatenent, with respondent
requesting the Conm ssioner to abate all interest and penalties
associated with petitioner’s 1988 tax year. On January 9, 1998,
t he Comm ssioner issued a notice of final determ nation denying

petitioner's claimto abate the interest and penalties for 1988.

On July 2, 1998, petitioner petitioned this Court to reviewthe



Comm ssioner's failure to abate the additions to tax and interest
associated wth his 1987 and 1988 tax years. At trial and on
brief, petitioner narrowed his request for review to 1988.

Di scussi on

A. Abatenent of Additions to Tax

This Court is a court of limted jurisdiction, and we may
exercise our jurisdiction only to the extent authorized by

Congress. See Naftel v. Conmm ssioner, 85 T.C. 527, 529 (1985).

Section 6404(g)® does not give this Court jurisdiction to review
respondent’s failure to abate additions to incone tax. See

Krugman v. Comm ssioner, 112 T.C 230, 237 (1999). Therefore, we

may not review the Comm ssioner’s failure to abate the additions
to tax associated wth petitioner’s 1988 tax year.

B. Abatenent of |nterest

The Comm ssioner's authority to abate an assessnent of
interest involves the exercise of discretion, and this Court
gi ves due deference to the Conm ssioner's discretion. See

Whodral v. Comm ssioner, 112 T.C 19, 23 (1999); Milmn v.

Comm ssioner, 91 T.C. 1079, 1082 (1988). However, this Court may

order abatenment where the Comm ssioner abuses his discretion by

6 Sec. 6404(g) was redesignated sec. 6404(i) by the
I nt ernal Revenue Service Restructuring and Reform Act of 1998,
Pub. L. 105-206, secs. 3305(a), 3309(a), 112 Stat. 743, 745.
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failing to abate interest. See sec. 6404(g); Krugman v.

Conmi ssi oner, supra at 239.

Section 6404(e)(1)(B) provides, in pertinent part, that the
Comm ssi oner may abate the assessnment of interest on any paynent
of tax if an error or delay by the taxpayer in paying his or her
tax is attributable to an officer or enployee of the IRS being
erroneous or dilatory in performng a mnisterial act.” For
pur poses of section 6404(e)(1), an error or delay is taken into
account only (1) if no significant aspect of such error or delay
can be attributed to the taxpayer, and (2) after the IRS has
contacted the taxpayer in witing with respect to such deficiency
or paynent. See sec. 6404(e)(1l). Congress intended the
Secretary to abate interest "where failure to abate interest
woul d be widely perceived as grossly unfair."™ H Rept. 99-426
(1985), 1986-3 C.B. (Vol. 2) 844; S. Rept. 99-313 (1985), 1986-3
C.B. (Vol. 3) 208. However, Congress did not intend that

abat enent "be used routinely to avoid paynent of interest."” |d.

! In 1996, sec. 6404(e) was anended under sec. 301 of the
Taxpayer Bill of Rights 2, Pub. L. 104-168, 110 Stat. 1452, 1457
(1996), to permt the Secretary to abate interest with respect to
an unreasonable error or delay resulting from managerial and
mnisterial acts. This anendnent, however, applies to interest
accruing with respect to deficiencies or paynents for tax years
begi nning after July 30, 1996. This case involves petitioner's
1988 tax year. Therefore, the anmendnent is inapplicable to the
case at bar. See Wodral v. Comm ssioner, 112 T.C. 19, 25 n.8
(1999).




The regul ations, in relevant part, provide that the term
"mnisterial act" nmeans a procedural or nechanical act that does
not involve the exercise of judgnent or discretion. See sec.
301. 6404-2T(b) (1), Tenporary Proced. & Adm n. Regs., 52 Fed. Reg.
30163 (Aug. 13, 1987).% The regul ations issued by the Secretary
provi de several exanples of what does and does not constitute a
m nisterial act.

Al t hough petitioner requested an abatenent of all interest
associated wth his 1988 tax year, the acts petitioner contends
del ayed the paynent of his 1988 tax liability did not occur until
March of 1991 or later. Thus, petitioner’s failure to pay his
1988 tax liability prior to March of 1991 was solely attributable
to petitioner. Therefore, the interest that accrued on
petitioner’s 1988 tax liability before March of 1991 is not
abat abl e. The Comm ssioner, therefore, did not abuse his
discretion in refusing to abate the interest for this tine
peri od.

Al t hough the 1990 carryback was not applied to the 1988 tax

year until March 11, 1996, petitioner concedes that no interest

8 The final Treasury regul ati on under sec. 6404 was
i ssued on Dec. 18, 1998. The final regulation contains the sanme
definition of mnisterial act as the tenporary regul ation. See
sec. 301.6404-2(b)(2), Proced. & Adm n. Regs. The final
regul ation generally applies to interest accruing on deficiencies
or paynents of tax described in sec. 6212(a) for tax years
begi nning after July 30, 1996. See sec. 301.6404-2(d)(1),
Proced. & Adm n. Regs.
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accrued on petitioner’s 1988 incone tax liability after the due
date of his 1990 return, April 15, 1991, because of respondent’s
retroactive application of the 1990 carryback on that date.
However, petitioner contends that respondent should abate the
interest that accrued on petitioner’s outstandi ng self-enpl oynent
taxes and additions to tax fromApril 15, 1991, to the present.
Petitioner clains the revenue officer in respondent's Nashville
office agreed to apply petitioner’s 1990 carryback to elimnate
conpletely petitioner’s 1988 incone and sel f-enpl oynent tax
liabilities, as well as all the additions to tax and interest
associated wth petitioner’s 1988 tax year. Petitioner clains
the revenue officer in respondent’s Nashville office told himnot
to file a Form 1045 wth his 1990 return. \Wile petitioner
conceded at trial that the 1990 carryback could not be used to
elimnate his liability for self-enploynent taxes, additions to
tax, or interest, petitioner clainms he was unaware of this fact
until early 1996. Petitioner clains that, if the revenue agent
had not advised himnot to file a Form 1045, or if respondent had
properly applied the 1990 carryback in 1991, then petitioner
woul d have becone aware at that tinme that the 1990 carryback
could only be used to elimnate incone tax liability. Petitioner

clainms he could have paid the remaining 1988 liabilities in
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1991.° Thus, petitioner contends the interest that accrued on
his 1988 account from April 15, 1991, to the present, is
attributable to delays in the performance of mnisterial acts by
| RS enpl oyees.

There is no evidence other than petitioner’s self-serving
testinmony to support his assertion that the IRS revenue officer
made any prom ses to himor advised himnot to file a Form 1045
wWith his 1990 return. Rather, the record indicates that the
correspondence between petitioner and the revenue officer brought
out the fact that petitioner’s 1990 | oss had never been carried
back to the 1988 tax year. As a result of that correspondence,
petitioner’s 1990 incone tax return was audited, the anmount of
the | oss was accepted (with sone nodifications), and ultimtely
applied as of April 15, 1991, to conpletely offset the 1988
income tax litability. However, the parties never reached an
agreenent or conprom se on settling the remai nder of petitioner’s
1988 liability. Moreover, there is no persuasive evidence that
t he revenue agent advised petitioner against filing a Form 1045.

VWi le petitioner clainmed the I RS abused and threatened him his

o Petitioner made this statenent at trial, believing that
his only remaining liability was the self-enploynent taxes of
$4,838. As he testified, "I perhaps could have found * * *
$6, 000, begged or borrowed it fromfriends, a whole | ot easier
than | could have cone forward with * * * $40,000." Petitioner,
however, m sapprehended what his liability was in 1991. As noted
earlier, petitioner’s total remaining liability as of Apr. 15,
1991, was $25, 328. 35.
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own correspondence and testinony indicate that the I RS enpl oyees
he interacted with were cooperative and patient with petitioner.
Petitioner admts he was aware that the law required himto file
a Form 1045 to el ect whether his 1990 | oss was to be carried back
or carried forward. However, petitioner did not file a Form 1045
wth his 1990 return. Wthout instruction from petitioner,
respondent did not act on petitioner’s 1990 net operating | oss.
More pointedly, petitioner was able to ascertain the nature or
anount of his tax liabilities when he contacted the I RS enpl oyees
in March 1992 but did not attenpt to pay his liabilities.

Further, when the revenue agent confirned petitioner’s 1988
account bal ance by letter in May 1992, petitioner did nothing for
al nost 2 years. Petitioner’s delay in paying his 1988 tax
liabilities is solely attributable to petitioner. Thus, the
interest that accrued on petitioner’s 1988 tax liability between
April 15, 1991, and the present is not abatable. On this record,
the Conm ssioner’s refusal to abate interest was not an abuse of
di scretion under section 6404(e). Respondent’s determnation is

sust ai ned.

Deci sion will be entered

for respondent.




